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* Re: UnilatemIAdmmtsrmtive Order Westmghouse Shanm Stte Shamn,
- Pennsylvania, W estinghouse Electnc Corpomnon Respandent
= Docket No III—94-011-DC _ ,

', Dear Mr, Tumer

: In response to. the ebove-referenced Order slgned by Elalne B. anht, for
Stanley L. Laskowski, Acting Regional Admmxstrator USEPA, Region III, Westinghouse R
" Electric Corporation notifies the USEPA that Westinghouse (I) intends to eomply with the T
~ Order, dated February 4, 1994; (2) incorporates by reference as set fully herein its response d '
and comments on USEPA's action to take action under Section 106 with respect to this Slte,
~dated January 11,1993, September 30, 1993 and December 31,1993; (3) reserves all of its
rights under federal law ‘including without limitation the provisions of the Comprehensxve
Environmental Response Compensation and Liability Act ("CERCLA"), to obtain.

- reimbursement for all costs resulting from the Order are inconsistent with law and/or the

. National Contingency Plan ("NCP"); and (4) reserves its rights to supplement and add to its

o -_ ) comments on the Amended Order

Although Westmghouse has lndlcated 1ts intent to perform pursuant to the foregomg

"' peragraph Westinghouse has substantial objections to the Order. In essence, Westinghouse -

. objects to the issuance of the Order and to certain of its requirements which USEPA imposes
" upon Westinghouse through the Order on the grounds that such requirements, as well as the
- ‘mere issuance of the Order, violate the Constitution of the United States, exceed USEPA's
~ - authority under the Administrative Procedure Act (the "APA"), the Nationa! Environmental '
- Policy Act ("NEPA") and CERCLA, and are not otherwise authorized by applicable law
. and/or regulation. Nevertheless, notmthstandmg the inclusion or omission of any specific .
- comment in this response, Westinghouse expressly reserves, and does not waive, any and all -
. rights, including, without limitation, any and all defenses and objectlons to llablllty under

o CERCLA and to this Order.

COMMENTS OBJECI'IONS DEFENSES AND NOTICE

L Westmghouse objects to the Order because issuance of the Order to Westmghouse L
‘ w:thout a heanng vxolates the due process clause of the U.S. Constxtutlon L
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- ‘the United States Constitution.  The fun

.. the due process clause of the U.S. Constitution. -

_ Mr. Dave Turner
* February 16, 1994
- Page 2’ -

 _* ''Theissuance of the Order to Westinghouse violates the due process clause of the
- Constitution of the United States because USEPA failed to provide Westinghouse with - -
notice and an opportunity to challenge the provisions of the Order. Under the terms of
~ the Order, the Order was effective before Westinghouse was given the opportunity to
- request and have a hedring with USEPA with respect to the Order. -As an agency of the
United States government, USEPA is reﬂuired to comply with the due process clause of
lamental principle of the due process clause is
" . that the United States government must provide notice and an"'ogportunity to be heard
* before interfering with property rights, Even though the Order, by its terms, substantially
- impacts the property rights of Westinghouse, USEPA did not provide Wcs“ti:l%housc with
- notice or an og;raortunity to be heard in a fair and objective forum before untlaterally
imposing the Order. Consequently, the mere issuance of the Amended Order violates

v

-~ -.'This violation is not obviated by the ggportunity to confer with USEPA afforded

| %Paragraph XXI of the Order. While a conference could be scheduled to occur within

: ee business days after the effective date of the Order, it was only an o%;;ortunity to

confer. It did not provide Westinghouse with an adequate opportunity to be heard.

_ Certainly, the opportunity to confer after an Order has become effective does not satisfy
- the due process mandate of the U.S. Constitution, S -

2. Westinghouse objects to the Order because issuance of the Order in the absence o
L & 8i{ threat to public health exceeds USEPA’s authority under Section 106 of

, _Thc.issuance‘of the Order also 'exceeds'USEPA's 'authority' under CERCLA, for

- ‘two reasons. First, there is no imminent and substantial endangerment to the public

- health or welfare or the environment, Second, the Order is not necessary to protect
_ public health and welfare and the environment. . - o .

~ USEPA'’s authority to issue unilateral orders under CERCLA derives from the
‘grant of authority to the President in Section 106(a): R o
" . [Wi]hen the President determines that there may be an imminent and =~ - . .

- substantial endangerment to the public health or welfare or the environment '
because of an actual or threatened release of a hazardous substance from the =~
facility, ... £t]he President may ... take other action under this section -
including, but not limited to, issuing such orders as may be necessary to

- protect public health and welfare and the environment.” '
- 'Amoﬁg ‘other thfng's, therefore, Séctidn 106 limits the situations under which an order L
" may be issued to those instances in which it has been determined that there may be an

_imminent and substantial endangerment. Furthermore, Section 106 limits the scope of
the orders which may be issued in such situations to those orders that are necessary to - '

-

- protect public health welfare and the environment.
' ‘The record is devoid of any information that indicates that there is "an imminent
LAW3:10927
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’_and substannal endangennent to the pubhc health or welfare or the envxronment" ,
sufficient to justify the issuance of the Order. The USEPA has known since the 1986
- subsurface study that oil and PCBs were floating on the groundwater at the site. 3

" Further, Wesnnghouse, ata meetmg in USEPA office on January 16, 1991, discussed its -

proposal to take interim action to remove the floating oil. Thus, USEPA was.in

' See Attachment L

 possession of this information for over six (6) years before it began to take an action
under the provxsxons of Section 106. In fact, USEPA, after receipt of this information e,

- did not require any action to begin removal until two (2) years after Westmghouse : L

- proposed to take action with respect to this material. Furthermore, since there was no . o
indicatjon from the sampling being performed under the Remedial Investigation and

- Feasibility Study (RI/FS) being conducted at the Site, that the groundwater was moving

~ or that the floating materials were moving. Therefore, the issuance of the Amended

Order exceeds the authority of the USEPA and is in vxolatton of CERCLA. o

!

-3 . Westmghouse objects to the Order because rssuanee of the Order v:olates NEPA.

\ NEPA provides that ‘all federal agencies shall prepare a detalled statement, by a
responsible official, on all actions that mgmﬁcantly affect the quality of the human oo
environment. Although USEPA has claimed that it is not subject to NEPA in actions \J :
taken under CERCLA, the legislative history suggest otherwise. ! Further, the actions of
~ USEPA prior to the amendment of the NCP in 1990 and the inclusion of the
‘requirement to prepare an Engineering Bvaluatton/Cost Analysis ("EE/ CA") is an
- admission that USEPA must at least perform the functional equivalent of an- .
Environmental Impact Statement ("EIS”). 2 The courts have applied the functional
. equivalence exempnon to those actions taken by USEPA under statutes that do not have
- an explicit exemption from NEPA. While the precise boundaries of the functional
eqmvalent exemption may not be defined, it is clear that, in order for USEPA to take
_benefit of the exemption, there must be extensive procedures, mcludmg public .
" participation, for evaluating the environmental issues involved. A review of the record
established by USEPA for the Order demonstrates that thls was not done pnor to the
issuance of the Order |

NEPA recogmzes that there are some situations in whtch time constramts would
preclude the preparation of an EIS. In those emergency situations the agency is not
- required to prepare an EIS so long as the action required was not over a substantial -

g penod of time.. In the mstant matter, the Order was not 1ssned untll six (6) years after

1 mummmmmumaumy
3 PmthndCementAsaanckelsh-ut,MFJdm(DCGrIM) S R |
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the presence of PCBs on the groundwater two (2) years after Wesnnghouse proposed for the
- second time to remove the material and one (1) year after USEPA indicated its intent to use
Section 106. Clearly, this action was not within the emergency exception provisions of o
NEPA. Therefore, the issuance of the Order, thhout an EIS or its functlonal equlva!ent isa
- vnolatlon of NEPA.

4 Westmghouse objects to the Order, because issuance of the Order was not in -
‘accordance wuh the prov:snons of the NCP A A

_ The NCP proscnbes certam requlrements that must be followed in determmmg the
. appropriate actions to be taken in a removal action. The record for the Order is devoid of
any reference to documents that demonstrate that the USEPA has considered and evaluated
* the factors set forth in 40 C.F. R, §300.415. Further, as Westinghouse commented in its
prewous correspondence and meetings with the USEPA, the USEPA did not prepa:e an -
- EE/CA as required by 40 C.F.R. §300.415(b)(4)(i). USEPA a!leged no factsin the Orderto
‘attempt to justify its failure to prepare an EE/CA. In fact, the Order's Findings of Fact,
paragraph 3.11, admits that the Light Non-Aqueous Phase Liquid ("LNAPL") was found in
R the 1986 study and it was more fully characterized dunng the RI. The USEPA's Findings of
: Fact omit any reference to either of Westinghouse's proposed plans for removal of the
u' LNAPL. The record is clear that the Order was not time critical and USEPA was required by
its own rules to prepare an EE/CA before ordering Westinghouse to. disturb the soils at the
‘sne Therefore, the Order i is not con51stent wtth the requlrements of the NCP

5. Westinghouse objects to the Order hecause |ssuance of the Order constltutes a .
' rulemakmg and \nolates the APA : :

Sect:ons 8.10, 8.12, 11.2, 11. 3 18.1 and 18. 2 purport to :mpose reqmrements upon
Westmghouse that are beyond the scope of the authority delegated to the Administrator in
~CERCLA. The USEPA can not by unilateral Order undertake actions that are legislative in

- nature. Therefore, in the absence of an appropnate notice and an opportunity for meaningful
public comment, the actions of USEPA to impose the requlrements contamed in these
Sections upon Westmghouse is oontrary fo the provisioas :

Attachment

-

cc;r Mr Gordon T Taylor _
v ! Kenneth J. Markowitz, Esq.
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‘ATTACHMENT 1

WESTINGHOUSE SHARON SI'I'E CHRONOLOGY

THROUGH FEBRUARY 4, 1994
- DATE . . Dzscmrnon :
April 15,1985 | Westinghouss retained Rizzo Assoc{ates to prepare a
T | wotk plan for the subsurface study of the Sharoa Fability.
Avgust27, 1985 | Westinghouse authorized Rizzo Associates to implement |
- .| the subsurface study approved by PADER.
“January 10, 1586 Rizzo Assoclates submittal of work plan to the USEPA 18
N | Westinghouse request,
E July 18, 1986 | Rizza Associates submittal of draft comprehenslve
- | subsurface study to Westinghouss. -

September 4, 1986 | Rizzo Associates submittal of final comp:ehensxve

subsurface study to Westinghouss. - :

July—August 1988 PADER Phase II fish tissue sampling and analysis,
August 22, 1988 . | Westinghouse comments on the proposed addition of the :
| | Sharonsite to the NPL. o '

September 30, 1988 | Westinghouse signs a Consent Order with PADER.

‘October4,1988 | Rizzo Associates receives RUFS R.FP fmm -

Loy * | Westinghouse, : :

October 18, 1988 Rizzo Associates submits revised RI/FS proposal to

R : " | Westinghouse.
January 23,1989 = | Rizzo Associates submits RUFS Work P]an, QAPP, HSP
: . and FSP to PADER. - |
~March 17,1989 | PADER and USEPA submit commeats on the 1/89
: o RIFS documents. :
April 28,1989 | Rizzo Associates transmits ts RUFS documents to PADER.
- June 6, 1989 . Rizzo Associates summary of June 1, 1989 public
~July 18, 1989 Rizzo Associates smnmary of monito well stahis,
July 21, 1989 Westinghousé comments on implomeating eight tasEE
. - ﬂﬂed in a July 6, 1989 PADER lettcr. '
“July 28, 1589 Rizzo Associates transmzts Rcvzs:on 20f RI/FS Work
o Plan,
~ October 25, 1989 Rizzo Associates summary of moﬁitormg well rcpa:r
December 1, 1989 Comments from USEPA on Revision 2. .
December 15, 1989 | Revisions to FSP, inclusion of sewer study.
December 21, 1989 | Inclusion of Sewer study. )
January 11,1990 . | PADER transmits adjacent well data.

160/projects o - “ '_1; oo _
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. wmsmcnouss SHARON srm CHRONOLOGY

. FEB'16 '94 14159

THROUGH FEBRUARY 4, 1994
"~ DATE - T l)nscmurtlomi B ,
© January 31,1990 | We sg__nghouse RFP for RUFS Phasc | activities,
- March §, 1990 zio Associates notifies P of initiation of ﬁeld ,
L e .
April 1990 ‘Correspondence related t0 access to Cyclops property. -
"April9,1990 - | Commence drilling and installation of OS series
- .| monitoring wells,
- April 10, 1990 Conference call with PADER on well invcntory und
o . posed well use alternatives,
— April 11, 1990 | Rizzo Associates summary of momitoring well status.
—April 30,1990 [ Notice of failure to comply with obta.[nmg site access
S . permits from PADER.
"May3,1990 . |KUFS Work Plan revisions requirement Jetter from -
SR - {PADER. .
May 19, 1990 [ Revision to Work Plag lubmitted to PADER. . |
June 7, 1990 Completion of drilling and mstallation of O3 seﬂes :
T monitoring wells. |
June 15, 1990 Rizzo Associates summary tables of RIIFS PFE B
samples to PADER. _
June 28 1990 . Site meeﬂng with PADER and USEPA. .
August 12, 1990 | PCB enalysis of moat soll samples. '
" Soptember 11,1990 | Conference call with PADER concerning wel]
| - | substitutions and moat sampling. w ' '
- Januery 14, 1991 PADER and USEPA comment on May 19 1990 R.UFS
L Addendum,
Jenuary 16, 1991 Mecting at USEPA to aiscuss Work Plan, Addendum, gy
- | €Ol and interim action ail removal, _
- February 11,1951 | Meeting at USEPA with PADER and USEPA. , |
.. February 12, 1991 “Transmitted moat transect results to the FADER and
= - : USEPA. L
February 19, 1991 Conference call with USEPA on Addendum.
February 20, 1991 | Conference calls with USEPA,
- March 7,1991 - Conference call with PADER and USEPA,
"~ March 12,1991 Conference call with PADER. ,
 wbprjecs - T
AR2U0085 4128263366 -
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wnsmzcnouss SHARON SITE CHRONOLOGY

THROUGH FEBRUARY 4,1994
. DATE - - DEscnImou . :
‘March22,1991 Rim Assoclates transmits Phase JA 1ab data to USEPA.
.- May 7, 1991 | RUFS Work Plan Addendum and Work Plan comments
LT received from PADER, ~ -
July 15,1991 | Westinghouse responds to PADER May 1991 oomments
.-+ |'andfloating oll issues. - :
"Avgust 23,1991 | PADER comiments on westinghouse Work Plan
T S Addenda and Interim Ox] Rooovoty Proposal (two .
I !etters) »
August 27,1991 , Comments clariﬁoatlon letter from PADER.

September 13, 1991

Revised RUFS schedule transmifted to PADER.

October 17, 1991

- | Rizzo Assoclates summary of adjacent monitoring wells, -

October 25, 1991

" | Westinghouse responds to August 23, 1991 FADBR

' FEB 16 '94°'15:@@ |

comments, '
November 6,1991 - | Meeting in Mcadville, Pennsylvama to disouss initiation | .
L : | of Phase IB of the RUFS. Westinghouse and Rizzo
| Associates were informed that outstanding comments
- | wers being developed by USEPA. ~ ~  *
April 1,1992 - | PADER comments to Work Plan Addeadum responses.
: : " |dated October 25,1991, -~
Apnil 13,1992 | PADER comments to Work Plan Addonda for Interim
o | ol Recovery responses dated | October. 25, 1991. :
.. Apnil 22, 1992 Meeting at USEPA with PADER. ‘ ;
~Aptl 24,1992 - - | USEPA letter containing outling for preparing FPS for an| .
- |Interim Action Source Control. - :
- April 28, 1992 - | PADER letter summarizing meeting of April 22, 1992
May 11,1992 . USEPA letter on molusion of Well PW—l for manganeso
o - __jsampling,
May 19,1992 | Rizzo Associstes initiated Phase IB well instalfation a.nd
o | abandonment activities, - -
June 8,1992 = | PADER letter summarizing conference all ga:ding -
. = | FES for an Interim Action Source Control. -~
June 17, 1992 | Westinghouse transmits FE'S for Oporablo Unit Zto
D PADER and USEPA.
June 23, 1992 | Rizzo Associates transmits notification of}roundwator
o : urfaoe watorlsodlmont samplmg
!
. 10/projeca PR -33-' : o S
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WESTIIN GHOUSE SHARON SITE CHRONOLOGY

THROUGH FEBRUARY 4, 1994
__Date - ‘ Dn:scm'nou R
June 23,1992 Wcsunghouse transmits waste disposal volumic estimates
- ' and budget estimates for- 0U2's FFS to PADER and
‘ / -, USEPA. |
: June 29,1952 | Rizzo Associates initiated Phaso IB R.IIFS sampling
L { activities, -
"August4, 1992 | Rizzo Associetes Tansits RIFS FSP (Revision L)) and
o o RI/FS Work Plan (Revision 2).

— August 6 . 1993 | PADER end USEPA comment on FFS for OUZ.
August 17,1992 Geraghty & Miller initiated well ixmstal!iﬁon?or Intenm

S | Action Source Control of OU2, :
August28, 1992 | Geraghty &“‘M:'u“mam tFFS f_or_OUZ—(ﬁrs t revision)
- o to PADER and USEPA.
 August 31,1952 - | PADER letter summariz{ng confercnce ca&l on August
B -~ 112,1992, ‘ -
September 13,1992 | Rizzo Associates transmits fevised schedule for RI/FS
N N L o worktoPADERmdUSEPA. ‘ :
- u o September 29, 1992 | USEPA comments to FFS for OU2 (first revision).

- September 29, 1992 Westinghouse summarizes teleconference on October 14,
o 1 1992-regarding revision of Phase IB work scope to
- T include additional monitoring wells.
November 2, 1992 . - | PADER letter summarizing telephone conversation wuh
SRR ~. | Westinghouse of October 26, 1992 end PADER approval
L | of request for additional monitoring wells. _
“November 10, 1992___| PADER comment letter FFS for OU2 (first revislon).
"Docember 3, 1992 | Rizzo Associates transmits Phase 1B RUFS dam
| summary to PADER and USEPA, - o
 December 3, 1992 Westinghouse and Rizzo Assoclates personnel ¢ondust
AR sitc visit with PADER personnel. ‘
- December22,1992 | USEPA letter notifying Westinghouse of habﬁ:ty under
a - | Section 107(e) of CERCLA, with respect to the Sharon

e N Superﬁmd Site.

December 30, 1992 | Geraghty & Mlller t:ansnut data summaries for wortk
- . | performed dunng Intetim Acuon Source Control |
gram, OU2,

T wopeeos . A
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WESTINGHOUSE SHARON SITE CHRON OLOG.Y

TMOUGH FEBRUARY 4. 1994
DATE - - Dzscmon i
January 4, 1993 | Rizzo Associates transmits polychlorinated dioxinlﬁu'an
_ { analytical results (summary fables). .
~ January llﬁ§93 | Westinghouse responds to USEPA letter dated December
B |22, 1992, '

February 18,1993 | Rizzo Associates transmits Data Vahdation Summary
EE I .| report for polychlorinated dioxin/furan analyﬁcal results
- Pebruary 22, 1993 USEPA requests additional Information regarding the
' |PhascIB RUFS data summary package. .~ - - )
" February 28, 1993 | USEPA requests additional information rcgardmgtha ‘
e Phass IB RUFS data summary package. . |
“March 2, 1993 Westinghouss transmits hst of corxespondcnce to
- - |PADER, '
March §, 1993 .| Westinghouse responds to USEPA letters of Febmaxy 23, |
B ___1.1993 and February 25, 1993. 3 :
June 24, 1993 | PADER transmits USEPA and PADER comments on the
L . Phase IB-data submittal.
“June 30, 1993 USEPA transmits Draf Consent Ordcr for removal of
' ... {LNAPL and copy of Action Memorandum dated . . -
December 30, 1992, - -

" July 19,1993 | Westinghouse performed site vxsit for reptessntahvcs of |
5 | USEPA, PADER, and USFWS. -
July 20, 1993 Mesting at PADER to discuss PADER and USEPA
N i | commenty on the Phase 1B data ta submittal. '
“July 21,1993 Wcsﬂnghousc rcsponas to USEPA June 30, 1993
o July29,1993 . | Mecting at USEFA chion il % dlscuss PADE PADER and
T . | USEPA comments on the Phase 1B data submittal.
- August 4,1993 -| Westinghouse performed site visit for two PADBR
' resentatives,
August 12, 1993 - |'Westinghouse transmits ctrrent understanding of Tssucs

related to July 20 and July 29, 1993 mectings.

-~ August 12. 1993 | PADER transmits the Agencics understanding of ssues.
.| discussed during the July 20 and July 29, 1993 meetings.
wblprojeeur . ‘l | -5.-.. _—
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WESTINGHOUSE SHARON SITE CHRONOLOGY

 THROUGH FEBRUARY 4,19%4
| ‘DATE - Dnscmnon =
August 24, 1593 Meeting nt Wesﬂnghouse headquarters with USEPA
. |roegarding the draft Adnnnistmﬁve Consent Agrecment.
‘September1,1993 | Westinghouse notifies PADER and USEPA of change in _

Supervisory Contractor.

.
September 9, 1993

Westinghouse requests 45-day extension for submittal of 2

~ { Phase IT RUFS Work Plan due to doloys in Iaboratory

oo |dataretreval, ,
September 20, 1993 Westinghouse transmita proposod language for the
L o | Consent Apreement for CERCLA removal to USEPA.
September 28, 1993 | PADER epproves Westinghouse request for extension for

‘gubmittal of Phase Il RI/FS Work Plan, -

‘s‘e;stcmbex 25, 1993 -

USEPA transmits follow-up letter to August 24, 1993
| megting on Consent Agreement to Westinghouse,

September 30 1993‘ '

| Westinghouse transmits follow-up letter to August 24,
1993 meeting on Consent Agreement to USEPA.

Octobcr 12 1993

1 Cummings/Riter transmits Clement Associates, Inc. .

Report and historical groundwater a.nd product lcvcl
tablesto PADER, -

. FEB 16 'S4 15:85

October 12,1993 - | Meeting at PADER to discuss Agency commonts on
. = - |Phase IB submittals o.nd scope of Phase II R.UFS '
- potivities,
"October 26,1993 | Westinghouse Submits Phase i ms Sampllng and
- | ' ~_ | Analysis Plan Addendum to PADER and USEPA,
- December 2, 1993 Final Consent Order for removal of LNAPL usuod b'y
- R " | USEPA. K _
" December §, 1993 Westinghiouse transmits Phase i) TCL!I‘AL datato
S ... | PADER,” i
- December 31, 1993 Westﬁghouso rospons_o to Final Consent Order for
o - removal of LNAPL.
" February 4, 1994 | Unilateral Administrative Order lssuod for removal of
. N . LNAPL by USEPA

AR200089
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